Trademark ® 


2 the incorporation, qualification and statutory repre- 

ation of corporations, The Corporation Trust Com- 

my, CT Corporation System and associated companies 
deal with and act for lawyers exclusively. 
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STATE CONTRACTORS’ LICENSES 


Twenty-three states impose contractors 
licenses upon various types of contractors, 
generally dependent upon the type of 
construction work engaged in. These states are: 


Alabama Kentucky North Carolina 
Arizona Louisiana North Dakota 
Arkansas Maryland Oregon 
California Michigan South Carolina 
Delaware Mississippi Tennessee 
Florida Montana Utah 

Idaho Nevada Virginia 
Kansas New Mexico 


That is only the beginning... 


C T has prepared—for lawyers only—a nine page compilation 
of references to statutes, official rulings and regulations which 
should be of help to counsel in finding the answers to ques- 
tions such as: 


Which states require various types of contractors 
to obtain special licenses? What do they cost? 
Where are they obtained? Does amount of contract 
make a difference? When is license renewable? 
Must contractor obtain license before submitting 
bid? When do licensing boards meet? 


Copies of this compilation are available—to lawyers only — 
at any C T office. If you prefer, write for a copy to Depart- 


ment J, The Corporation Trust Company, 120 Broadway, 
New York 5, N. Y. 
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on any corporation filing. 


Complete, up-to-the-minute in- 
formation on statutory require- 
ments governing incorporation, 
qualification, amendment, merger, 
etc., is yours for the asking at the 
C T office nearest you. 


P. S. You will be seeing an active demonstration of 
“Start Here’ in your own office, soon. Watch for i 





doing business 
in new states 


Southern States—Qualification 
Annual State Taxes 


Ir IS not unusual for counsel to be 
consulted by a corporation which con- 
templates moving its home office and 
plant to a Southern state, in which the 
company is to qualify.1 Where it is 
feasible to consider more than one such 
state before reaching a decision, the 
impact of the annual taxes imposed by 
the eligible states is one of the impor- 
tant factors to be weighed. 


This discussion, limited to a consider- 
ation of annual state taxes of a foreign 
corporation, outlines generally the prob- 
able incidence of annual taxes upon 
such a foreign corporation, with specific 
reference to income taxes, franchise 
taxes, sales taxes, chain store taxes and 
property taxes. Usually, of course, many 
factors other than tax considerations 
also enter into the final selection of a 
state for the re-location and qualifica- 
tion of a corporation, such as proxim- 
ity to markets, labor, available sites and 
the provisions of local laws. 


Foreign corporations, in Alabama, pay 
a franchise tax of $2.50 on each $1,000 
of the actual amount of capital em- 
ployed in Alabama. Capital employed 
in the state also forms the basis of the 
fee paid in connection with the annual 
application for permit, the graduated 
rates ranging from $5, where less than 
$1,000 is employed, to $100, where the 
amount is over $50,000. Property taxes 
are moderate. A net income tax is 
imposed upon foreign corporations at 


the rate of 3% of the net income from 
property owned and business done within 
the state. A 3% retail sales and use tax 
is also levied. A number of cities, in- 
cluding Anniston, Decatur, Florence, 
Gadsden, Huntsville, Jasper, Montgom- 
ery, Sheffield, Talledega and Winfield 
and several counties, Bibb, Colbert, 
Franklin, Hale, Lauderdale, Limestone, 
Marion and Tuscaloosa, impose local re- 
tail sales taxes. A license tax is imposed 
on stores established in the state. 


Arkansas levies a franchise tax on 
corporations at the rate of 11/100 of 
1% of that proportion of the par value 
of the outstanding capital stock that 
the value of the real and personal prop- 
erty in Arkansas bears to the total 
value of such real and personal property. 
For the purpose of this tax, shares 
without par value are taken to be of 
the par value of $25. An income tax is 
imposed at graduated rates ranging 
from 1% to 5% upon the proportion 
of the net income of foreign corpora- 
tions allocated to the state. A 3% 
gross receipts or sales tax and a 3% 
compensating or use tax are levied. 
Property tax rates range from low to 
moderate. 


Florida has no income tax and no 
franchise tax. The rate applied to real 
property and tangible personal property 
is moderate and the rates applicable to 
intangibles, which are separately classi- 
fied for the property tax purposes, are 


1 For a discussion of the selection of a state in which qualification may be effected 
under such circumstances in the Atlantic Seaboard States, see “Doing Business in New 
States—Atlantic Seaboard States—Qualification,” The Corporation Journal, October— 


November, 1956, page 263. 
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low. The filing fee related to the annual 
report, referred to at times as a “capi- 
tal stock tax” and as a “franchise tax”, 
is not high and is subject to apportion- 
ment within and without the state. A 
3% retail sales and use tax is imposed 
and a state tax is in effect with respect 
to chain stores operated in the state. 

Georgia’s income tax rate is 4%. It 
also imposes a moderate franchise or 
license tax. The ad valorem tax rates 
applicable to real property and tangible 
personal property are moderate and the 
rates applying to intangibles having a 
Georgia situs, which are separately classi- 
fied for property tax purposes, are low. 
A 3% retail sales and use tax is levied. 


Louisiana’s franchise tax is $1.50 per 
$1,000 for major fraction thereof of the 
amount of the capital stock, surplus, 
undivided profits and borrowed capital 
allocable to the state, but this taxable 
portion is in no case to be less than the 
total assessed value of real and personal 
property of the corporation in the state 
for the calendar year preceding that 
in which the tax is due. Foreign cor- 
porations are taxed at the rate of 4% 
vpon net income from sources within 
the state in excess of an exemption of 
such portion of $3,000 as the net in- 
come taxable bears to the total net 
income. A 2% sales and use tax is 
levied and a chain store tax is imposed 
at graduated rates, the bracket applied 
to Louisiana stores being dependent 
upon the total number of stores owned 
everywhere. The cities of Baton Rouge, 
Bogalusa and New Orleans and the 
Parishes of East Baton Rouge and 
Jefferson also impose sales and use 
taxes. Property taxes are moderate. 


In Mississippi, a franchise tax is ex- 
acted at the rate of $2 per $1,000 or 
part thereof of the value of the corpo- 
ration’s capital used, invested or em- 
ployed in Mississippi, measured by its 
combined issued and outstanding capi- 
tal stock, surplus and undivided profits 


employed in Mississippi. A graduated 
scale of rates from 2% to 6% is paid 
by foreign corporations on their net 
income from property owned or sold 
and business carried on in the state. 
The 2% rate is applied to the first 
$5,000 of taxable income and the 6% 
rate to taxable income in excess of 
$25,000. A gross sales tax is imposed 
at varying rates depending upon the 
type of business done, the rate on re- 
tail sales of tangible personal property 
being 3%. Approximately forty cities 
impose city sales taxes which are col- 
lected in conjunction with the state gross 
sales tax. A state use or compensating 
tax is levied at the same rate. Property 
taxes are moderate. Local, as well as 
state-wide chain store taxes are imposed. 


North Carolina’s income tax rate is 
6%. In addition, there is a moderate 
franchise tax. Property tax rates on 
real estate and tangible personal prop- 
erty are relatively low, as are the rates 
on intangible personal property, which 
is classified and taxed by the state. A 
chain store tax is levied and there is a 
3% retail sales and use tax. 


The Oklahoma franchise tax is $1.25 
for each $1,000 or portion thereof of 
the corporation’s capital used, invested 
or employed in Oklahoma, the minimum 
tax being $10 and the maximum $20,000. 
A corporate net income tax is imposed 
at the rate of 4% of the net income 
derived from property owned and busi- 
ness transacted in Oklahoma and de- 
rived from property owned partly within 
and partly without the state and business 
done partly within and partly without 
the state. Property taxes are compara- 
tively moderate. A 2% sales and use 
tax is levied. 


South Carolina’s corporate income tax 
rate is 5%. A moderate annual license 
tax is imposed. The rate applied to 
real property and tangible personal prop- 
erty is relatively low. A retail sales 
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and use tax of 3% is levied. A moder- 
ate annual license is imposed. 


In Tennessee, a privilege of franchise 
tax is exacted, on the basis of a statu- 
tory apportionment formula, at the rate 
of 15¢ on each $100, or major fraction 
thereof, of the issued and outstanding 
capital stock, surplus and undivided 
profits. An excise tax is imposed at 
the rate of 3.75%, measured by the 
entire net earnings of the corporation 
apportioned to Tennessee under stat- 
utory ratios. A filing fee, paid in con- 
nection with the filing of an annual 
report may at the corporation’s option, 
be either % of 1% of the gross amount 
of receipts for the previous calendar 
year arising from business done wholly 
within Tennessee, with a minimum of 
$25, or be based on the capital stock 
at graduated rates ranging from $5 to 
$150. Property taxes are moderate. A 
3% sales and use tax is imposed, as 
well as a chain store tax applied to 
those engaged in the business of operat- 
ing branch or retail stores in excess of 
one in the state. 


The Texas franchise tax is $2.25 for 
each $1,000, or fractional part thereof, 
on that proportion of the stated capital, 
surplus and undivided profits, plus the 
amount of outstanding bonds, notes 
and debentures, as the gross receipts 
from business done in Texas bear to 
the total gross receipts of the corpora- 
tion from its entire business. Property 
taxes are moderate. A chain store tax. 
is imposed at rates ranging from $4 for 
the first store to $825 for the fifty-first 
store and all additional stores operated 
in the state. 


In Virginia, the income tax rate is 
5%. This state imposes no franchise 
tax on foreign corporations. There is 
an annual registration fee with a maxi- 
mum of $25. Real property, tangible 
personal property and classified intangible 
property tax rates are comparatively 
low. While neither sales, use or chain 
store taxes are levied, license taxes are 
imposed on retail merchants, wholesale 
merchants and distributors. 


domestic corporations 


ARIZONA 


Arizona Supreme Court rules that staggered terms 
for directors do not violate the State Constitution. 


The appellants attempted to file articles 
of incorporation for a corporation they 
had organized which provided for a 
nine member board of directors, to be 
elected on a staggered basis. The Cor- 
poration Commission, appellees, rejected 
the articles as being in violation of 
Article 14, Section 10 of the State Con- 
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stitution and of the statute: Section 
10-271, A.R.S. 1956, which restates pro- 
visions of the State Constitution. The 
appellants then sought a writ of man- 
damus to compel the Commission to file 
the articles. The trial court, entering 
a judgment that no writ issue, leaned 
heavily on the Illinois case of Wolfson 
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v. Avery, 126 N. E. 2d 701, (The Cor- 
poration Journal, June—July, 1955, page 
106), which construed a provision some- 
what similar to that of Arizona. An 


appeal was taken to the Arizona Su- 


preme Court. 


Article 14, Section 10 of the Consti- 
tution provides: “In all elections for 
directors or managers of any corpo- 
ration, each shareholder shall have the 
right to cast as many votes in the 
aggregate as he shall be entitled to 
vote in same company under its charter 
multiplied by the number of directors 
or managers to be elected at such elec- 
tion; and each shareholder may cast 
the whole number of votes, either in 
person or by proxy, for one candidate, 
or distribute such votes among two or 
more such candidates; and such direc- 
tors or managers shall not be elected 
otherwise.” 


The appellees argued that the general 
effect of staggering directors by terms 
was to reduce the number of directors 
which could be elected by minority 
stockholders. The court observed that 
if this argument was to be valid, it 
must be predicated upon the proposi- 


DELAWARE 


tion that the Constitution demands that 
minority stockholders be represented — 
on corporate boards in proportion to 
the percent of shares controlled by them. 


The court found that the language 
of Article 14 of the Constitution was 
susceptible to two possible interpreta- 
tions and therefore it looked “behind 
the article for assistance in determining 
its meaning.” In examining the intent 
and purpose of the framers of the 
Constitution, the court noted a manifest 
intention to protect minority stockholders, 
but found no intention to give propor- 
tional representation to them. The court 
said: “If abuses do arise through the 
classification of directors by term, they 
can be corrected by the legislature, 
since it is clearly within the sphere of 
action of that body.” Judgment of the 
lower court was reversed. 


Bohannan, Jr., et al. v. The Corporation 
Commission of Arizona et al., 313 P. 2d 
379. Lewis, Roca, Scoville & Beachamp, 
and Orme Lewis, John P. Frank anid 
Joseph E. McGarry of Phoenix, for 
appellants. Robert Morrison, Attorney 
General, and A. Michael Bernstein, Asst. 
Attorney General, for appellees. 


Chancery Court considers defendant’s petition, in 

stockholder’s derivative suit, to appear specially to 

file motion to dismiss the suit and vacate process as 
to him. 


This was a stockholder’s derivative ac- 
tion brought against certain corporate 
and individual defendants. The individ- 
ual defendants all being non-residents, 
process was requested and issued under 
10 Del. C. Sec. 366. This so-called 
sequestration statute authorizes the sei- 
zure of the Delaware property of non- 
residents to compel their appearance. 
The sequestrator’s report disclosed that 
no property of the named defendant, 


Miner, was seized pursuant to the process 
issued. It was also conceded that the 
defendant had not been personally served 
or otherwise appeared in the action and 
that he had no intention of entering a 
voluntary appearance. Based on these 
facts, this defendant filed a petition seek- 
ing leave to appear specially in order to 
file a motion to dismiss the complaint and 
vacate and quash the process of the court 
insofar as they purported to affect him. 
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The Court of Chancery, New Castle 
County, observed that it was satisfied 
“that the special appearance device has 
been abolished by the Rules of Court, 
and this applies to sequestration cases.” 
Also, that “the purpose formerly served 
by granting leave to appear specially to 
attack jurisdiction is now fulfilled by 
the filing of a motion to dismiss for 
lack of jurisdiction, etc., as provided by 
Chancery Rule 12(b).” The court con- 
cluded that the defendant’s petition for 
leave to appear specially to file a motion 
to dismiss was to be denied because 
the function of such a petition was ade- 
quately discharged by the existing Rules 
of Court. 


The court then proceeded to pass 
upon the motion to dismiss itself. Be- 
lieving that “at some stage the defend- 
ant is entitled to have the action dis- 
missed as to him unless plaintiff can 
make a concrete showing of a possibil- 
ity of bringing the defendant or his 
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Stockholder in derivative suit, regarded as not re- 


property within the effective process of 
this Court with a reasonable period of 
time,” and that the plaintiff should be 
given a reasonable additional time to 
attempt to procure jurisdiction over the 
defendant or his property, or show con- 
crete prejudice if it is dismissed as to 
him, the court, therefore, denied de- 
fendant’s motion to dismiss, without 
prejudice to defendant’s right to refile 
the motion in the event no jurisdiction 
was obtained over him within 60 days 
from the date of the order, at which 
time the motion would be granted un- 
less the plaintiff could make the re- 
quired showing. 


Schwartz v. Miner et al., Court of 
Chancery, New Castle County, June 
25, 1957. Arthur G. Logan and Aubrey 
B. Lank of Logan, Marvel, Boggs & 
Theisen, for plaintiff. S. Samuel Arsht, 
Andrew Kirkpatrick and Harvey S. 
Kronfeld of Morris, Steel, Nichols & 
Arsht, for defendant, Harold S. Miner. 


quired to seek directors’ or stockholders’ action to 


In a_ stockholder’s derivative action 
against the corporation and four of its 
directors, none of the four having as 
yet appeared, plaintiff (1) sought an 
accounting for money defendants had 
caused the corporation to pay for solic- 
itation of proxies on their behalf in 
connection with a stockholders’ meet- 
ing called by the president, one of the 
defendants; (2) sought to restrain de- 
fendants from using corporate funds in 
the solicitation of proxies for the indi- 
vidual defendants or anyone associated 
with them and (3) sought to have the 
Court of Chancery enjoin the holding 
of the called stockholders’ meeting on 
the ground that it was illegally called. 


institute suit, where such a gesture would be futile. 
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The court considered a motion of the 
corporate defendant to dismiss the ac- 
tion, on the ground that it failed to 
comply with a Chancery Court rule 
charging the complainant in a deriva- 
tive action to set forth the efforts made 
to secure management or stockholder 
action to enforce corporate rights, or 
reasons for not making such effort. 
The court denied the motion to dis- 
miss, finding the president would not 
recognize the board of directors and 
that his faction, the defendants, would 
not attend board meetings and so no 
quorum was possible and the board 
could not act. A demand upon the 
stockholders was regarded as an equally 
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futile gesture. The court also found 


the circumstances such as to justify ‘it - 


in indicating that no action other than 
an adjournment to a fixed future date 
was to be taken at the stockholders’ 
meeting, the date to be fixed by the court. 


Campbell v. Loew's Incorporated et al., 
Court of Chancery, New Castle County, 
September 3, 1957. Henry M. Canby 
of Richards, Layton & Finger and Arthur 


G. Logan and Aubrey B. Lank of Logan, 
Marvel, Boggs & Theisen of Wilming- 
ton, and Milton S. Pollack of New 
York City, for plaintiff. David A. Ander- 
son of Berl, Potter & Anderson of Wil- 
mington and Louis Nizer of Phillips, 
Nizer, Benjamin & Krim of New York 
City, and Benjamin Melniker of New 
York City, for corporate defendant. 


In shareholder’s suit to enforce a secondary right, 

court holds complaint must state with particularity 

the intracorporate effort made to contact other 

stockholders or the reasons for not making such 
an effort. 


Plaintiff stockholder brought suit in 
the Court of Chancery, New Castle 
County, on behalf of herself and all 
other stockholders similarly situated 
against the officers and directors of her 
company and against another corpora- 
tion and its president. The suit was 
based upon transactions between the 
two companies and an alleged conspir- 
acy between defendant individuals for 
the purpose of benefiting the other cor- 
poration. Relief was sought in the form 
of an accounting and the impressing of 
a trust on moneys and property re- 
ceived by the defendants or any of them 
as a result of the transactions complained 
of or in the alternative recission of such 
transactions. 


Discussing first to the requirements 
under Chancery Rule 23(b) to be met 
by a-plaintiff in bringing a shareholder’s 
action to enforce a secondary right, the 
court said that “the critical question for 
me to determine is when a stockholder 
seeking to enforce a secondary right 
must state with particularity efforts 
made to obtain from his brother stock- 


holders such action as he desires, the 
reasons for failure to obtain such action 
from them or the reasons for not mak- 
ing such effort.” The court, in con- 
cluding that plaintiff's complaint did 
not satisfy the requirements of Rule 
23(b) and granting defendants’ motions 
to dismiss, observed: “Plaintiff makes 
no allegation that the defendant direc- 
tors have controlled corporate voting, 
there is no averment as to urgency and 
there is no explanation as to why cor- 
rective action by the general body of 
stockholders has not been secured or 
at least sought in the intervening years.” 


Mayer v. Adams et al., 133 A. 2d 138. 
Clarence W. Taylor and Stewart Lynch 
of Wilmington, for plaintiff. Robert 
H. Richards, Jr., and Stephen E. Ham- 
ilton, Jr., of Wilmington, and Clark 
Clifford, of Clifford & Miller, of Wash- 
ington, D. C.,. for Phillips Petroleum 
Co. and all individual defendants other 
than Eugene E. DuPont, Charles A. 
Lemp and Kenneth S. Adams, Jr. Edwin 
D. Steel, Jr., and Harvey S. Kronfeld 
of Wilmington, for defendant Ada Oil Co. 
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Stockholders of Rhode Island company who dis- 

sented to its merger with Ohio corporation, ruled 

required to file petition for appraisal within three 

months after their fellow stockholders approved 
the merger. 


In a case involving the merger of a 
Rhode Island corporation into an Ohio 
company and the demand of petition- 
ing minority non-assenting stockholders 
for appraisal and payment of the value 
of their shares, the following question 
was certified to the Supreme Court of 
Rhode Island: “Does Chapter 116, Sec- 
tion 56, of the General Laws of Rhode 
Island, 1938, as amended, permit a dis- 
senting stockholder, (as therein defined) 
to file a petition for the appointment 
of an appraiser to ascertain the full and 
fair value of his shares more than three 
months after the day on which stock- 
holders of the corporation in which he 
was a stockholder voted to approve a 
merger but within three months after 
the day on which the stockholders of 
the other corporation, a party to the 










CALIFORNIA 


merger agreement, voted to approve 
the merger which upon latter vote the 
merger was to become effective?” 


The court, after an examination of 
the statute, concluded it required no 
construction and that “it is clear from 
a reading thereof in its entirety that 
the legislative meaning is that. a dis- 
senting stockholder must file a petition 
for the appraisal of his stock within 
three months after the vote of approval 
by the corporation in which he is a 
stockholder.” The question was, there- 
fore, answered in the negative. 

Spear v. Respro, Inc. et al., 129 A. 2d 
785. Letts & Quinn and Charles F. 
Cottam of Providence, for petitioners. 
Edwards & Angell and Knight Edwards 
of Providence, for respondent General 
Tire & Rubber Co. 


reign corporations 


Collision between stockholder and corporation ruled 
factor in determining of basis for derivative suit in- 
volving diversity of citizenship. 


In a stockholder’s derivative suit, the 
plaintiff was a citizen of New York and 
the defendant directors were citizens of 
California, while the defendant corpo- 
ration was a Delaware corporation. The 
cause of action was based on alleged 
fraudulent wastage of assets of this 
company, for the benefit of the named 
individual defendant and another Dela- 
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ware company, also a defendant. The 
District Court, after an extended hearing, 
and for reasons involving the merits of 
the action reached after the hearing, 
realigned the defendant company as a 
plaintiff and dismissed the suit, on the 
theory that Delaware corporations were 
on both sides of the suit and there was 
no diversity of citizenship. 
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The Supreme Court of the United 
States noted that it was concerned only 
with a question of diversity jurisdic- 
tion. The court remarked that it felt 
“the proper course is not to try out the 
issues presented by the charges of wrong- 
doing but to determine the issue of 
antagonism on the face of the pleadings 
and by the nature of the controversy,” 
the bill and answer normally determin- 
ing whether the management is antag- 
onistic to the stockholder. “Here,” ob- 
served the court, “it is plain that the 
stockholder and those who manage the 
corporation are completely and irrevo- 
cably opposed on a matter of corporate 
practice and policy. A trial may dem- 
onstrate that the stockholder is wrong 


MICHIGAN 


and the management right. It may 7 
show a dispute that lies in the penumbra — 
ot business judgment, unaffected by fraud. 
But that issue goes to the merits not 
to jurisdiction. There is jurisdiction if 
there is real collision between the stock- 
holder and his corporation. That there — 
is such a collision is evident here.” 

The judgment was reversed and the 
case remanded to the District Court. ~ 

Smith v. Sperling et al..* 77 S. Ct. 1112, 
Herman H. Levy of Los Angeles, for” 
petitioner. Eugene D. Williams of Le? 
Angeles, for the respondents. 

* The full text of pm coe is. 


printed in the CCH Supreme 
Court Bulletin, page 1563. ? 


Michigan courts held not to have jurisdiction in suit 
by non-resident individual against qualified foreign 
corporation, for injuries sustained outside state. 


“The question presented for determi- 
nation,” said the Supreme Court of Michi- 
gan, “is in substance whether a non-resi- 
dent plaintiff is entitled to maintain an 
action in a Michigan court against a 
foreign corporation authorized to do 
business in this State, but having its 
principal place of business in another 
state, upon a transitory cause of action 
not arising in Michigan.” 

The facts disclosed that the plaintiff, a 
resident of California, brought an action 
against the defendant corporation for 
personal injuries sustained in Illinois, as 
a result of the breaking of an antenna guy 
cable manufactured and sold by the de- 
fendant to plaintiff's employer. The cor- 
poration, organized under the laws of 
Missouri with its principal place of busi- 
ness in Iowa, was authorized to do busi- 
ness in Michigan. The defendant entered 
a special appearance and moved to dismiss 
the case on the ground that the court had 
no jurisdiction under Michigan statute. 
The trial court ordered that the service of 
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process bé quashed and dismissed the 
cause. The plaintiff appealed. 


After an examination of the statutes 
and pertinent cases, the court ruled “that 
the provisions of the statutes relating to 
the instant controversy may not be con- 
strued as conferring jurisdiction on the 
courts of this State with reference to 
causes of action not arising in Michigan, 
the parties to which are non-residents of © 
the State. The admission of defendant to 
carry on business in this State, evidenced © 
by the certificate of authority granted to. 
it, gave it the status of a domestic corpo-~ 
ration engaged in the same business, but 
did not extend its liability to be sued in a_ 
Michigan court to a transitory cause of 
action arising elsewhere, the plaintiff be-— 
ing a non-resident.” 


Renfroe v. Nichols Wire & Aluminum 
Co., 83 N. W. 2d 590. McAuliffe & 
Harbert, by J. W. McAuliffe. of Battle 
Creek, for plaintiff. Troff, Lilly & Bonow 
of Kalamazoo, for defendant. 
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NEW JERSEY 


Court rules that unclaimed dividends payable to 
stockholders whose last known addresses were in 
New Jersey could be taken into custody by state. 


“The sole issue to be decided,” said 
the Superior Court of New Jersey, 
Chancery Division, “is whether unclaimed 
dividends on the capital stock of a 
foreign corporation authorized to do 
business in New Jersey payable to 
stockholders whose last known addresses 
on the records of the corporation are 
in New Jersey, have a situs within this 
State and may, therefore, be taken into 
the protective custody of the State of 
New Jersey in accordance with the 
provisions of the Custodial Escheat Act.” 

The facts revealed that the defendant 
corporation, organized under the laws 
of New York, had, since 1912, mailed 
dividend checks to stockholders having 


NEW YORK 


New Jersey mailing addresses, which 
were not cashed and remained unclaimed 
in the amount of $889. The unclaimed 
dividends had not been claimed by the 
State of New York. 

After a review of the related cases, 
the court found that such unclaimed 
dividends had a situs in New Jersey 
and could be taken into protective cus- 
tody by the state under the provisions 
of the Custodial Escheat Act. 

State of New Jersey v. F. W. Wool- 
worth Co., 132 A. 2d 550. Joseph Tom- 
aselli, specially appointed, and Charles 
Kehoe, Deputy Attorney General, for 
plaintiff. Doane Twombly and Harrison 
F. Durand of Newark, for defendant. 


Court order, holding motion for security under Sec- 

tion 61-b, G. C. L. in abeyance, upheld where avowed 

purpose of motion would, in effect, facilitate cor- 
poration’s escape from jurisdiction of courts. 


In Gilbert v. Case et al., 159 N. Y. S. 
2d 898, (The Corporation Journal, Au- 
gust—September, 1957, page 9), the 
New York Supreme Court, Special Term, 
Kings County, concluded that the de- 
fendant had not subjected itself to the 
jurisdiction of the court and that the 
corporate defendant was not entitled 
to avail itself to the benefits of Section 
61-b, G. C. L. and that a determination 
of the defendant’s motion for posting 
security would be held in abeyance 
pending receipt of a referee’s report 
relative to the corporate defendant’s 
business and activities in the state. 


The corporation appealed the order 
holding in abeyance its motion, made 


pursuant to Section 61-b, G. C. L., to 
the Supreme Court, Appellate Division, 
Second Department. The court observed 
that the statute was designed to pro- 
tect the corporation by reason of its 
statutory obligation to indemnify and 
reimburse its directors for the expense 
incurred by them in defending them- 
selves on the merits, and that the motion 
of the corporation had no connection with 
the expense to be incurred by reason 
of the defense of the action. “The 
avowed purpose of the motion,” the 


court continued, “is to obtain security ‘~ 


which would, in effect, facilitate the 
foreign corporation’s escape from the 
jurisdiction of the courts of this State 
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and thus frustrate the determination of 
the merits of the action. To permit the 
statute (General Corporation Law, Sec. 
61-b) to be invoked for such a purpose, 
would be to pervert its intention. If 
appellant, a foreign corporation, were 
to be rendered immune from the juris- 
diction of the courts of this State it 
would also be immune in this State 
from the very expense for which the 
statutorily prescribed security was de- 
signed. Any construction of the statute 


SOUTH CAROLINA 


which would aid the foreign corpora- 
tion to oust the court’s jurisdiction over 
it, would therefore be repugnant to the 
whole legislative scheme in the enact- 
ment of the statute.” The order of the 
lower court was affirmed. 


Gilbert v. Case et al., 163 N. Y. S. 2d 
179. John M. Johnston, Thomas Kiernan, 
on the brief, of New York City, for 
appellant. Robert L. Bobrick of New 
York City, for respondent. 


Service on unlicensed foreign company, by serving 
factor who purchased goods for resale to public, 
set aside. 


The plaintiff attempted to acquire ju- 
risdiction over one of the defendants, 
a foreign heating appliance corporation, 
by serving process upon a local dealer, 
also a defendant, who purchased the 
corporation’s products for resale. The 
corporation appeared specially and sought 
dismissal of the action as to it on the 
ground that it was not doing business 
in the state and had no agent there. 
The other defendant merely purchased 
merchandise for resale to the public, 
had no other connection with the cor- 
porate defendant and handled many 
other lines of merchandise. 


The Supreme Court of South Carolina 
noted that the trial court had held that 
the question whether or not jurisdiction 
of a foreign corporate defendant had 
been obtained was an issue to be deter- 


mined by a jury. It ruled that the trial 
court was in error in this, as “it was a 
question of law which he should have 
determined, which includes the finding 
of the facts which relate to jurisdiction.” 
The court also concluded that “there 
was no evidence whatsoever that the 
appellant was doing business or had an 
agent in this state,” and that the com- 
pany was not properly served so as to 
subject it to the jurisdiction of the 
lower court. An order denying the cor- 
poration’s motion to dismiss the suit 
as to it was reversed. 


Bargesser v. The Coleman Company, 96 
S. E. 2d 825. Willcox, Hardee, Houck 
& Palmer, W. Laurier O’Farrell of 
Florence, for appellant. Arrowsmith & 
Palles of Florence, for respondent. 





GEORGIA 


axation 


Foreign corporation, engaged in interstate com- 


merce, ruled subject to income tax law, as amended 
in 1950. 


Plaintiff unlicensed Delaware corpora- 
tion, with its principal office and man- 
ufacturing plant located in Birming- 
ham, Alabama, sought to recover income 
taxes paid to defendant State Revenue 
Commissioner for the years 1952, 1954 
and 1955, together with interest. It 
maintained a sales promotion office at 
Atlanta, Georgia, through which con- 
tacts were made with and technical 
information concerning plaintiff’s prod- 
ucts was furnished to contractors and 
users who purchased plaintiff’s products 
from wholesalers and jobbers. None of 
plaintiff's employees had authority to 
confirm or accept orders or to make 
collections with plaintiff’s customers in 
Georgia, these employees being engaged 
in promoting good will. Any orders or 
offers to purchase plaintiff’s products 
received at the Georgia office were trans- 
mitted to the Alabama office for ap- 
proval and acceptance there or at a 
warehouse outside Georgia, and goods 
ordered were shipped in interstate com- 
merce from factories or warehouses out- 
side Georgia to purchasers by common 
carrier f.o.b. shipping point. 


By statute, the tax was made to apply, 
in 1950, to every corporation “if it en- 
gages within this State in any activities 
or transactions for the purpose of fi- 


nancial profit or gain, whether or not 
such corporation qualifies to do busi- 
ness in this State, and whether or not 
it maintains an office or place of doing 
business within this State, and whether 
or not any such activity or transaction 
is connected with interstate or foreign 
commerce.” 


The Superior Court of Fulton County, 
concluded that the plaintiff was so 
engaged in substantial activities within 
the State of Georgia, under Code Sec- 
tion 92-3113 as amended in 1950, that 
the taxes levied were not a burden on 
interstate commerce, nor were they un- 
constitutional, and gave judgment for 
the defendant. 


Stockham Valves & Fittings, Inc. v. 
Williams,* Superior Court of Fulton 
County, July 19, 1957. White, Bradley, 
Arant, All & Rose of Birmingham, 
Alabama; Spalding, Sibley, Troutman, 
Meadow & Smith of Atlanta, Georgia, 
for plaintiff. Eugene Cook, Attorney 
General, Wm. L. Norton, Asst. Attor- 
ney General, Ben F. Johnson, Jr., Asst. 
Attorney General, for defendant. 


* The full text of this opinion is 
printed in the State Tax Reporter, 
Georgia, page 10,119. 
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WASHINGTON 


Owners of vending machines, effecting sales of 13 
cents or less, ruled subject to retail sales tax on all 
vending machine sales. 


The bracket system provided by ad- 
ministrative ruling of the State Tax 
Commission stipulated that no tax was 
to be applied to sales of from 1 to 13 
cents, inclusive. The appellants, plain- 
tiffs below, where engaged in making 
sales at retail for an amount between 5 
cents and 13 cents, inclusive, and all 
sales were made through automatic 
vending machines, no sales tax being 
collected by them. Legislation author- 
ized the Commission to permit a seller 
using automatic coin vending machines 
to absorb the tax himself, upon making 
proper application. The appellants paid 
to the State of Washington a retail 
sales tax of 3% of their gross sales 
during the period involved in this ac- 
tion. None of them made application 
to the Tax Commission for authority to 
pay the tax themselves on their sales 
made through vending machines, and 
no such authority was granted to any 
of them by the Tax Commission. 


The issues before the Washington 
Supreme Court were whether a tax 
was imposed on these sales, and, if so, 
whether the statutes and regulations 
imposing the tax were in violation of 
the equal protection and due process 
clauses of the Federal and State Con- 
stitutions. The court remarked that “if 
any doubt remains that the legislature 


intended each seller to remain respon- 
sible for the remittance of 3% on all of 
his sales, the doubt will be removed 
when it is observed that the Tax Com- 
mission has consistently interpreted the 
statute as imposing this requirement, 
while the legislature has amended the 
statute on several occasions without 
rejecting this interpretation.” The court 
concluded that “the statute in question 
requires the seller to pay the tax im- 
posed when he fails for any reason to 
collect it; that the use of the bracket 
system authorized by the statute and 
adopted by the Commission is reason- 
able and is designed to accomplish the 
purposes of the tax law as effectively 
as possible; that the law is neither ar- 
bitrary nor discriminatory and violates 
no constitutional right of the appellants.” 


White v. Washington,* 306 P. 2d 230. 
Weter, Roberts & Shefelman and Robert 
G. Moch of Seattle, for appellant. Don 
Eastvold and Keith Grim of Olympia, 
for respondents. (Appeal filed in the 
Supreme Court of the United States, June 
11, 1957; Docket No. 1079. Assigned 
Docket No. 184 of 1957—1958 Term.) 


* The full text of this opinion is 
printed in the State Tax Reporter, 
Washington, page 10,181. 





Connecticut— Public Act 46, effective October 1, 1957, provides that a 
certified copy of any amendment to a foreign corporation’s charter or certificate 
of incorporation is to be filed within thirty days in the office of the Secretary of 
State, giving legislative sanction to filings previously required as a matter of practice. 


Florida — Senate Bill No. 336 revives the right of a corporation to change 
its status from that of a corporation for profit to that of a corporation not for 
profit, which authority had expired in 1947. 


Hawaii — Act 94 of 1957 provides that the name of a domestic corporation 
shall end with one of the following words: “Corporation”, “Incorporated” or 
“Limited”, or an abbreviation thereof. 


lowa — Senate Bill No. 378 amends many sections of the Code of 1954 so 
as to authorize the use of certified mail. Other states which have likewise authorized 
the use of certified mail are Arizona, Connecticut, Indiana, Massachusetts, Michi- 
gan, Nebraska, New Jersey, Oregon, Rhode Island, South Carolina, South Dakota, 
Tennessee, Virginia and Wisconsin. Alabama and Georgia have statutes per- 
mitting the use of certified mail under limited circumstances. 


Minnesota— Chapter 538 provides that a foreign corporation makes a 
contract with a Minnesota resident, to be performed in whole or in part by either 
party in Minnesota, or commits a tort in whole or in part in Minnesota against 
a Minnesota resident, such corporation is to be deemed to be doing business in 
Minnesota and to have designated the Secretary of State as its agent for service 
of process in any action arising out of such contract or tort. Such service is to 
be deemed equivalent to personal service in the state on such a corporation. 


Chapter 570 provides that a corporation may adopt restated articles of in- 
corporation in the same manner as required for amendment of articles of in- 
corporation and that such restated articles may be adopted in connection with an 
amendment to the articles. 


Texas— The new Texas Business Corporation Act has been substantially 
amended by Senate Bill 129, Laws of 1957. The changes affect corporations in- 
corporated or qualified on and after September 6, 1955 and to corporations in- 
corporated or qualified before that date which have since elected to become 
subject to the new act. 


Vermont — House Bill 45 defines “doing business” as every act done in 
the State of Vermont except the mere ownership of real property which does not 
produce any income or is not used in performing any corporate function. 


Washington — Chapter 202 provides that service of process upon a do- 
mestic corporation other than a railroad, sleeping car, insurance or express 
company, may, in addition to service upon previously designated recipients, be 
made on the secretary, stenographer or office assistant of the president or 
other head of 'the corporation, secretary, cashier or managing agent. 
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ippealed to the 


supreme court > 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


1956—1957 Term 


CALIFORNIA. Docket No. 316. Smith v. Sperling et al., 77 S. Ct. 1112. 
Stockholder’s derivative action—alignment of corporations—diversity of citizen- 
ship. Petition for writ of certiorari filed, August 13, 1956. Reversed, June 10, 
1957. (See page 29.) 


1957—1958 Term 


DELAWARE. Docket No. 316. Cottrell v. The Pawcatuck Company et al., 128 
A. 2d 225. (The Corporation Journal, April—May, 1957, page 328.) Directors— 
business judgment—sale of “non-liquid” assets of heavy industry business man- 
aged by family. Appeal filed, July 26, 1957. 


ILLINOIS. Docket No. 405. Turner v. Wright, 142 N. E. 2d 84. (The 
Corporation Journal, June—July, 1957, page 354.) Illinois use tax—constitution- 
ality. Petition for writ of certiorari filed, August 26, 1957. 


MICHIGAN. Docket No. 26. United States et al. v. City of Detroit, 77 
N. W. 2d 79. (The Corporation Journal, February—March, 1957, page 313.) 
Property tax on lessee of property leased by Federal government. Appeal filed, 
October 8, 1956. Probable jurisdiction noted, January 14, 1957. (77 S. Ct. 353.) 


WASHINGTON. Docket No. 184. White v. Washington, 306 P. 2d 230. (The 
Corporation Journal, October—November, page 36.) Sales tax—vending machine 
sales in exempt bracket. Appeal filed, June 11, 1957. 


* Data compiled from CCH U. S. Supreme Court Bulletin. 
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ations and rulings 


General— Where it is desired to effect, before the end of the calendar 
year, either the withdrawal of a foreign corporation from a state in which it had 
been authorized to do business or the dissolution of a domestic corporation, 
counsel have usually found that it is advisable to initiate the dissolution or 
withdrawal proceedings in most states as early as possible. Thus, if there are 
time-consuming requirements with which compliance must be had, ample pro- 
vision may be made to satisfy such requirements before the end of the year. 
Frequently such requirements call for the preparation of income and other tax 
reports, the auditing of the corporate books, or the obtaining of certificates from 
various state departments that all taxes due the state have been paid. Inasmuch 
as, in some instances, a month or more may be consumed in effecting such com- 
pliance, it is advisable to investigate and institute dissolution or withdrawal 
proceedings, wherever possible, well in advance of the close of the year. 


Georgia— A foreign corporation manufacturing cloth labels which it 
stores in Atlanta for shipment to users in the South is subject to Georgia taxation 
as a corporation doing business in the state. Corporations are deemed to be 
doing business in Georgia when they engage in any activities or transactions for 
the purpose of financial profit or gain, regardless of whether or not those cor- 
porations are qualified to do business within the state. Municipal license taxes 
and municipal, county and state ad valorem taxes on property located within 
Georgia are applicable to corporations doing business within the state. (Letter 
of Advice of Attorney General, State Tax Reporter, Georgia { 200-104.) 


North Carolina —A lien for property taxes attaches to real estate owned 
by a taxpayer as of the day on which the personal property is listed. It has never 
been held that taxes on real property attach only to real property, or that taxes 
on personal property can constitute a lien only on personal property. (Opinion 
of the Attorney General, State Tax Reporter, North Carolina, {| 200-231.) 


Ohio — With reference to the taxability of property of foreign corporations 
which is stored in warehouses within the state, the Ohio Board of Tax Appeals 
has ruled: (1) Property stored at the place or within the county of manufacture is 
not exempt, but must be listed by the manufacturer, whether he is a resident 
or nonresident, as property used in business and taxable at 50% of its true 
value; (2) Merchandise produced in Ohio and stored in Ohio, whether or not 
stored in the same county as that in which it is produced, is includible in the 
average monthly inventory tax base; (3) Merchandise belonging to a foreign 
corporation and representing the ordinary supply kept on hand to meet day-to- 
day business demands is taxable as property used in business; (4) Merchandise 
belonging to a nonresident merchant and stored in a warehouse in the same 
Ohio city as that in which a store is maintained which is supplied by such ware- 
house inventory is includible in the average monthly inventory base; (5) Prop- 
erty used in business includes property used in an intercompany operation from 
which no direct sales are made; (6) Property sent into Ohio by a foreign 
corporation for storage only is not includible in the average monthly inventory 
tax base. (Ohio State Tax Reporter, {{] 200-671—200-679.) 
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For October and November 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alabama — Quarterly Withholding Tax due on or before October 31. 
Arizona— Quarterly Withholding Tax due on or before October 31. 
California — Quarterly Retail Sales Tax due on or before October 31. 
Colorado — Quarterly Withholding Tax due on or before October 31. 
Connecticut — Quarterly Retail Sales Tax due on or before October 31. 


Delaware— Withholding at source Returns due October 31—Domestic and 
Foreign Corporations paying compensation to Delaware employees. 


Georgia— Certified Statement for Registration due on or before November 1. 


Indiana — Quarterly Gross Income Tax and Withholding Tax due on or 
before October 31. 


lowa — Quarterly Retail Sales Tax due on or before October 31. 
Kentucky — Quarterly Withholding Tax due on or before October 31. 
Maryland — Quarterly Withholding Tax due on or before October 31. 
Missouri — Quarterly Retail Sales Tax due on or before October 15. 
Nevada — Quarterly Retail Sales Tax due on or before October 31. 


New York—Second Instalment of Franchise (Income) Tax of Business 
Corporations due on or before December 1. 


North Dakota— Quarterly Retail Sales Tax due on or before October 31. 
Oregon — Quarterly Withholding Tax due on or before October 31. 
Pennsylvania — Quarterly Selective Sales Tax due October 31. 


Rhode Island — Semi-Annual Report to Division of Industrial Inspection dur- 
ing October. 


South Dakota— Quarterly Retail Sales Tax due on or before October 15. 


Utah — Quarterly Retail Sales Tax and Withholding Tax due on or before 
October 30. 


Vermont — Quarterly Withholding Tax due on or before October 31. 
West Virginia — Quarterly Business (Gross Sales) Tax due October 30. 
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In connection with its various activities The Corporation Trust Company 

publishes the following supplemental pamphlets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Heads I Win, Tails You Lose. An explanation of the possible consequences to 

‘ the corporation which takes a chance [?] on doing business in states 
outside the state of its incorporation without complying with governing 
laws, rulings and regulations. 


What Constitutes Doing Business (1956 Edition). A 182-page book containing 
brief digests of decisions selected from those in the various states as 
indicating what is construed in each state as “doing business.” 


Spot Stocks Mean More Sales. A review of the advantages and dangers of using 
spot stocks at strategic shipping centers to bolster and increase sales. 


Corporate Tightrope Walking. Of interest to counsel for and the officers of any 
corporation carrying on business in interstate commerce. 


Agent for Process. Case histories of corporation officials who suddenly found out 
that trouble can take funny bounces when statutory representation is 
entrusted to a business employee. 


Before and After Qualification. A complete list of aids and services—including 
those supplied without charge—which CT furnishes for lawyers working 
on foreign corporation matters. 


Corporate Confusion. A discussion of the wriggling, twisting, seemingly opposite 
court decisions which make building a pattern for out-of-state operations 
by a corporation a risky business these days. 


A Pretty Penny ... Gone! What it can cost a corporation—as shown by actual 
court cases—if its agent cannot be found when service of process is attempted. 


Suppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


Some Contracts Have False Teeth. Interesting case-histories showing advisa- 


bility of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 
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